Recent developments in the law have imposed increased liability and responsibility on Government Departments and Agencies providing services to the public. The Canadian Hydrographic Service, as the Crown Agency providing reliable information to the marine navigator, must be aware o f the legal responsi bilities and duties and the extent to which the Crown may be liable for shipping casualties and other marine accidents.
The chart is the product o f the hydrographer's labours. The first Admiralty
Chart was published in 1801. The Admiralty had to be persuaded to put their charts on public sale, a major change from the days when national security was considered paramount. J.D. P o t t e r Ltd., in the City o f London, has sold charts for 150 years. P o t t e r 's advertize that their chart warehouse has a stock o f 65,000 charts. It is fair to say that millions o f copies of charts are sold worldwide every year.
The chart is, or used to be, the navigator's working document. Its objective must be clarity. The battle has always been to avoid encumbering the chart with detail which is not essential for its navigation purpose.
Unlike other surveys, the chart shows the navigator what he cannot see. The chart shows him the shape and depth o f the bottom. For practical purposes, the navigator must put his faith in the chart to tell him where he can safely go and where he cannot go. The navigator may have no other means o f knowing. The chart's reputation for accuracy is legendary. It said that the first Hydrographer o f the* Navy, Alexander D a l r y m p l e , was hesitant to publish any material of which he was in doubt or o f which he had no personal knowledge. Admiral B e a u f o r t , we are told, personally signed each and every chart published during his 26 years as Naval Hydrographer.
Even though D a l r y m p l e may have been meticulous, these high standards o f integrity and accuracy are so well established today that no backsliding will be excused.
The stage is now set for a second discussion o f the hydrographer's legal responsibility.
The purpose in doing so is to emphasize once again the reliance the navigator places on the marine chart and on the accuracy o f the information depicted thereon.
On the occasion o f the last discussion, in Victoria ( T r o o p , 1969), it was possible to say "that the courts in Canada have not dealt with a case involving an allegation o f negligence on the part o f the chartmaker. If and when that case arises (and we hope it will not arise) it may be possible to give more advice".
It will have been seen that the last prediction was only good for five years.
Before discussing the case of the Golden Robin, it is relevant to outline the legal basis to which, under the laws o f Canada, the chartmaker (and more importantly, his employer), is exposed. All information contained on a chart is there primarily for navigational purposes. It is, therefore, addressed to mariners; that is, persons who are presumed to possess a working knowledge o f seamanship, navigation and related subjects such as winds, tides and currents and who are, therefore, presumed to read and apply the information on the chart in the light o f that expertise.
With regard to soundings, they are not a standing offer of depth; that is, they do not constitute guarantees that the depths shown will remain or be maintained, unless there is representation to that effect on the chart.
A d d y J. r e v ie w s th e s u r v e y e v id e n c e o n w h ic h t h e Notices to Mariners w e re
is s u e d , a n d a t p a g e 20 , sa y s :
On examining the 1973 survey, there is no doubt that, at that time also, the defendant's servants in the Hydrographic Survey Services, if they even looked at the document, could not help but be fully aware that a shallow depth of some 26 feet extended across the range line to a distance of some 25 feet south o f the line. The chart itself, since it was coloured white at that point, represented that all depths for some distance north o f and on the range line as well as south o f it were over 30 feet above chart datum and, furthermore, the nearest sounding figure showed seven fathoms or 42 feet above datum. In the case at Bar, not only is the representation made for a public purpose or object (i.e., aiding and assisting navigation in the area) as opposed to a private object (i.e., advising an individual), but the representation itself is made to and intended for the public, namely all mariners who might be expected to use the chart. It was also made with the full knowledge and expectation on the part of the authority making it, that it will be relied on by the masters o f ships and other craft sailing those waters, to ensure the safety o f their vessel, cargo and passengers. Where such public representations for public purposes are made, with full expectation o f a reliance on the representations, there is no need for the existence of any greater particular or special relationship between the person making them and the person relying on them for a duty to take care to arise. In addition, where, as in the present case, the safety o f many lives and serious damage to property might well be at stake, and the breach of duty may thus result in very serious consequences, the degree of care must be correspondingly high.
The crux o f the case appears on page 22. The Court finds that the two Notices to Mariners issued prior to the casualty were misleading in the context of hydrographers' knowledge at that time, as they dealt with soundings at or near a recommended track shown on the chart, a " critical and sensitive area" in the words o f the court.
In the result, the court did not have to decide whether the hydrographer was liable in tort or not (p. 27). The Court found, at page 36, that neither the captain nor the pilot ever consulted the chart and neither were, in fact, misled by the misinformation in Notices to Mariners.
So the issue is still open -or is it ?
As this case is under appeal we must wait the final decision o f the Court. There is always a possibility o f further appeal to the Supreme Court o f Canada which could take several years.
There are and will be other cases. In the world o f m odem shipping and modem financing, shipowners are compelled to increase the earning capacity of their ship. To do so, it is likely that margins of safety and prudence will be compromised. The result could be the "excessive dependence" on the accuracy of the information on the chart.
